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be !Deurred unlese tne certifies 
it tor payment and cert1t1ea that the ex• 
pen41ture 1a within the purpoae ot the ap­
propriation and that there 1a 1n the appro• 
pr1at1on an unencumbered balance au.ttic1ent 
to PAJ 1t. At the time ot iaauance each 
auch cert1t1c'&tion eball be entered on the 
general account.1ng bOoks aa an encumbrance 
on tbe appropriation. No appropr1at1on shall 
conter authority to incur an obl1pt1<>n atter 
the t&Z'minat1on or the tiaeal period to lfh,ich 
it relates, and every appropriation Shall •• 
pire aix montha a.tter the end ot the period 
for whioh 111&4e." 

'.l'he ballot t1 tle to eaid emendllent waa as to1lowa: 

"An ..aendment relating to tlut department of 
revenue aQd ita 41v1a1ona; topther witb the 
JPar.ner 1n \llhich money mq be withdrawn from 
the 8 tate treasury. n 

(T.be reaolution call1ng tor the aubm1a•1on of the propoaed amend­
ment to the qual1f1ed voters or the State or Missouri, while tound 
in the Seae1on taws 1958, Second Extra Session, was actually adopted 
at the Regular aeaaion of the 69th Gener&l baembly. ) 

Before proceeding to your t1rat queation, we w1e here to 
note the obangea contemplated by said aundment. Piret, a.otion 
22 ot Article IV ot the 1945 Con.t1tut1on provided that: 

tt • * • !be eonaptroller ahall be dire a tor of 
the budget, and ahall preapprove all claima 
and aocounta and oert1t7 theia to the atate 
auditor tor payment. " 

Under the amendment abOve aet out.. thia prov1eion wu changed 
to read: 

t• • • • '1'he comptrollor ahall director of 
the budget,. and ahall preapprovo all claims 
and accoWlta and certifY tbem to the state 
tre.-urer tor pa:ymant. 11 

!be only change was the subst1 tution ot the word "treasurer" tor 
the word .. auditor. " '!be effect or the change 1a this. Wherea• 
previously the made the r,equ1red cert1f1cat1ona to 
the atate auditor, under this amendm.ent the certifioationa by the 
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comptroll•l' wo\11.4 be made to tbe atate t.-e .. ~:r. No turthe&­
c~es 1n lection 22 were enooapu .. d w1th1n the aMndDJent. 

lection 28 ot irti·cle IV .ot the 1945 eonati tut1o.n provided 
that: 

-
• the amendment, tbe worcle "the state auditor" were 4el•ted. 
!be ettect ot the change 1·a tbia. Vb.eNP p"v1oua11 1 t ... the 
conat1 t\J.tional 4ut7 ot tbe atate au41tor to oertity tb&t the 
e~1t~ ia w1w.n tbe purpoH o-' tb4t Q.Pl'Opr1•t1on and that 
~re 1a 1n the appJ.tOpnation an UM•uaabeNd balanoe autt1c1•nt 
to pq it", tb1• du'Q' placed u.oon the a\k'U.tor waa, 1naotv u 
the eonat1tut.1otl 1• concel'htd, e11m1na~ by tile Mllnct.nt and 
the •ame duty plao*' upon the co.ptroll"'. No othe~ and turther 
changea "" llll4• 1.n aeot1on 28 bJ' 1;be. uencs..nt. 

Betrin& 1n llin4 the" ohangee ao~t to be acCOJapl1ahed by 
the ~t .na uwelng that aa14 -tldla4tnt cp-rie4, we ~· 
oeed to yowt t1rat q~at1on .. to wbetbltr the ... nct.d prov1•1ona 
(particululy tbet chang•a above nbte4) ue aea ... uouting. 

'l'he tel'll ••lt•executtns alliQ)lJ •-ant capable of Mt1ll.ment 
without the eid or~ l.eg1alatl.ve ena.c-.nt. &tate •~ 1nf. v. 
Duncan, 265 Jt). 26, 175 I.V. 9lao, l.o. 945; State ex. rel. v. 
~bentaan, 232 a.v. 24 904, l.c. 905. 

the rul_e tor 4eterldnine Whet~:aer a oonat1tution&l proviaion 
ia or 1a not Mlt•eucuting baa ~n laid down by the supreme 
Court ot 1111a-.our1 1n the oue of Stat. ex l"el. v ~ Smith, 194 
S. W. 2d. 302, 1. e. 304, whe~in the court quoted w1 th approval 
trom ll. Am.Jus-~ Conatitut1onal t.aw, .a.o, 74, pp. 691•692, as 
tollowa: 

" • • • 'One ot the r•cogn1&ed rule• 1a that 
• cout11;ut.1o~ Pl'0~1a.1on 1a not aelt.­
executJ.ng wn.n 1 t M"l'f la,p down genar~ 
pr1nc1plea, but that it 1a .. u-.~outtng 11' 
1 t auppli•a a aultic1ent rule by •ana ot 
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which the right which it grants may be enJoyed 
and protected, or the duey Which it impoees 
U7 be entorced, wJ.tbout the Ud or a legia• 
l&tive enactment. • * • Another W«J ot stat• 
ing t!Ua seneral) govem1ns pr1nc1ple 1a tbat 
a constitutional prov1aion 1a aelt·e~cut1ng 
1t there 1a nothing to be done b7 the leg1a­
lature to put it in operation. In other words, 
1 t JaUat be regard.e4 aa aelt•e:acut1ng 1t the 
nature and extent ot the rtsht contened. and 
the liability imposed are t1xed by the Co~ti• 
tution 1tselt, so that tbe7 can be determined 
by an eXUlination and conatruct1on ot 1 ts tel'IU, 
and there 1a no laneuage 1nd1cating that the 
aubJeet ia referred to the legialature tor 
action. t • • •" 

. 
See alao Jtate ex rel. v. ToberMn, 232 a.v.24 9<>4, 906, and 

wann v. Reorgan1u4 lchool D1atr1ot MO. 6, 293 a.v .24 4o8, wberein 
the same rule 1a recogniae4. 

In the c ... or ltate ex 1nt. v. lllia, 28 8.W.2d 363, l.c. 
365, the SuPreme Court ot Maaouri reoogniud the rule atated in 
12 C.J., p. 729 aa tollowa: 

"lbe general rule 1• thu.• atat.c~ 1n 12 c. J. 
p. 729a 

"'It ia w1 thin tbe power ot those who dopt 
a constitution to uke ~- ot ita p~v1aiona 
selt-euoutiJlS, w1 th tM obJect ot putting 1 t 
beyond the power ot the legialature to render 
auoh proviaio~ nupto17 b7 retuaing to paaa 
laws to •arey thea into ettect. • • • 

" •conatitut1onal proviaiona are aelf-euout1ng 
when there 1a a unireat intention that tner 
1hould so into s.-ct1ate ettect. and no ancU• 
lar.Y les!•lation ia neceaa&17 to the enjo7JD8nt 
ot a right given, or the entorc.-nt ot a ducy 
1Dlpoaed. ·• 

u And further, page 7 30: 

" '~ conat1tut1onal prov1a1on designed to ~ve 
an eld.ating JD1ach1et •houJ.4 never be conatru4t<l 
aa dependent tor ita ett1oac7 and operation on 
the leg1alat1ve will.•" 
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Se• alao State ex int. v. Wymore, 119 8.V.2d 941, wherein 
the latter rule ••• aca1n recognJ.sed. 

Vt further note tbe following hom the caM ot State ex 
rel. v. !oberman, supra, at 1.c. 905-906: . 

•tn State ex 1nt. Barke~ v. Duncan et al. , 
265 MO. 26, 175 s.v. 940, loo. cit. 945, tbia 
court, quoting with approval from an opinion 
o-t the lu.p~ court ot Colorado, held that: 
•conat1tut1onel prov1a1ona are aelt~cut1ng 
when 1 t appeara tna t the7 ahall take 1Jiae41• 
ate etreot, and anc1llar7 leg1alat1on 1a not 
neceaauy to the enJo~nt ot tha right thua 
given, or the intorcement ot tbe dut7 th1la 
1JipoH4; 1n abort, it a contt1tut1onal pro• 
v1a1on ia Ooaplete in itaelt, 1t executes 
1teelt•; an4 further held, quoting trom an 
opinion of tt. ~ court ot tbe Unit.d 
atatea .. x.vu v. Burke, 179 u.a. 399, 21. 
&.Ct. 210, 45 L.M. 249, tbat: 'Where a 
eona t1 tut1onal p&"'v1a1on 1a OQIIP1ete 1n 1 t• 
.. u , it ueeda no hrtber lepalation to put 
1 t 1D toroe. When 1 t lQ'a down • * • s-n•ral 
pr1no1ple,a, • * * 1 t may need saure apee1t1c 
leg1alat1on to -uke it operative; 1n other 
worda, it ia Hlt-eacutin& onl7 ao tu u 
1 t 1a auaeep\1ble of e•oution. B1t 1fhere 
a Conat1tut1on unrta a certain right,. or 
laya d.own a certain pr1no1ple ot law or pro• 
cedure, 1 t ape aka tor the entU. people aa 
their eu~ law, and 11 tull autbori ty tor 
all tbat 1a done 1n purauance or 1 t. provinona. t " 

Lastly, we call attention to the caae ot McGrew Coal Co. v. 
Jlellon, 287 s.w. 450, ~4, wherein it 11 atatecS: 

"'!bare can be DO Question that constitutional 
prov1aj.ona, oreat1ng a right or 1mpoa1ng a 
duty or a 11.b111ty, where none ex1ated be­
toN, and .aking no prov1a1on tor the paaaage 
Qt lawa b7 tM Legillature to entox-ce .._, 
are aelt-entorotng. • • •" 

Viewed in the light or th~ above noted rulea, we have no beaitanc7 
in atating that 1n out> up1n.1on the above amendment ia aelt-eucuting. 
'lbe conati tutional duty placed upon ttw coJIIPtroller b7 aaid amend­
ment to "r~t:;y that the expendit"" 1a w1tbin the purpoae ot the 

-6-



Honorable J'ohn w. Schwa<ia 

appropriation ~"ld that there 1a 1n the appropriation an un­
encumbered balance a~f.1c1ent to ~it, waa not eon~ 1n 
the 1945 Oonati tut1on. Me1 ther wu the new conat1 tut1onal duty 
placed upon the co~trollor to certifY ol~ and aocounta to 
the uatate treuurer'* tor' ~nt oonta1ne<l in tJw 1945 conat1-
tut1on. 'l'heae M1t dut1ea are not •re general principle• but 
are 4ut1ea6 tbe nature and extent ot wh.ie~b are fixed by the 
Conati tut1on 1 teelt. Noth.:i.ne, need be dOne b7 the Legislature 
to 4et1ne the ,_ture and extent or tbeae c2ut1ea. In4eed, it 1a 
1ncon~e1vable whero1n legialation oould ~re clearly epeoit.J 
theae clutiea. Purther, tAOthing oontained in the ame~nt, 
e1 ther d.1rectl7 <>r- indirectly, indicate a that the sUbject •t­
ter contained therein wu to u. referred to the Legielature tor 
aotion. 

B.7 tbe • ._ token, it 1a no longer the conat1tut1cmal 4uty 
ot the etate auditor, prev1oual7 i~aed upon him by teot1on 28 
ot Article IV ot the 1945 Constitution, to make the c•rtit1cat1on 
now imposed upon the comptroller b7 tbe eaendrD&nt. 

LaatlY ~ we 1nv1 te attenti on to the history or tbia conat1-
tut1<mal amendment. By House nill No. 301, enacted by the 67th 
General Aeflellbl~, t.hare was eatabl1abed "'lbe atate Reorgan1aat1on 
COla1aa1on" tor the at~ ot state eaout1vea, ott1ces., depart• 
menta and acenc1ee. 'l'h1a Commission subm1 tted. 1 ts report to the 
Governor under date of J&nual7 10, 1955. one o~ the re~a­
t1ona eon~ 1n thia report ... "tbat all preau41t1Dg tunctiona 
be placed an the direct reapona1b111t)" ot the comptroller." Aa­
aigned u ~no for the recommended changea .-.. that the procedure 
by which the aud1 tor pree_pprove& warrants be tore he oount..r11gns 
them 4oea not 1n practice conatJ.tute a4ded protection aga1nat un­
warranted expen41 turea beoau.. the au41 tor mua' u.. the 1"-n 
u.inta1ned b7 the coaaptroller to aaeerta1n that the expan41tu.rea 
are within tbe api)IIOpr1ation an4 tba' there 11 a autt1c1ent balance 
\aPOn which the warrent is cJ.Itawn to pq 1t. t.&lia Co~as1on turther 
pointed out that r1o good purpoGe a..-ed to be ae;rved 1n haYing the 
atataau41tor make a poataud1t or the c~troll•r•a ott1oe a1noe he 
ba4 already approTed and a1gned Ul warrante 1asued by tM cOJtP­
trolle.,.. In other words, under hil duty to poatnWiit, tbe auditor 
would ~lY be aw'\iti.ng hi• own preaudit. 

~ matters above considered, 1 t ia read1l7 seen tbat tbe 
purpoae ot tn. ... nament waa to remove an eld.a t1ng 1111iach1et. n 
Un4er euch circuauatancea, the conat.itut1onal ... ndment J}K)\tl.cl 
not be construed as dependent for its etticacy nn.d operation 
on the legiAlat1ve will. at.ate ex~. v. Bll1s, supra. 

Betore paaa1ng to your next qu.e8t1on, we W1.ah to note the 
following from the opinion ot the Oo\U"t in the cue ot State ex 
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rel v. Bomero# 124 r. 649, 651, wh1oh l'W.e 1a, we bel1eYe, 
founded upon reuon and logic, cona1atent w1 th the 1'\ll.ea laid 
down b7 the ~ court ot 111aaour1# noted eupra, and 1n 
contor.i t7 w1 th the eonclua1on herein reached: 

"It a oonatitutional pl'Ov1a1on, either di• 
rectlJ or b7 implication, t.poaea a 4u~ 
upon an officer, no leg1alat1on 1a neceaaU7 
to require tt. pertoraanoe ot such d.uty. • 

You next inquire whetber tbe awlitor and the OOIIPtroller 
muat act in aooo~oe with the oonat1tut1onal· ~t when 
the - ~COMa ette•t1ve regardleaa ot the anatence ot 
noontlictiq• atatuto17 proviaiou. our anawer 1a 1n tbe at­
tiru.tive. SUch atatu.tory provt_aiona aa are 1n "contl1ot" with 
the oonat1 tutional -n&tMnt an4 tbe enJOY'IIftt of 1 ta tull cper­
at1on 1f0ul4 be de-.4 repealed. the rule 1n th1a regard 1a 
auccJ.nctl7 atate4 b7 tbe -~ Court ot JUaaour.i, en bane, in 
tne -.e ot aran v. Bartlett, 121 a.w.2d TR, 745, aa tollowa: 

"Vi th atatutee 1ncona1atent 1f1 th AMmt.nt 
lb. 4 • have notbins to do. luoh aa were 
1ncona1•tent, 1ncludins aa14 .. ot1on 8270, 
wer. e.zpreaal7 ~eel bf that 1na~nt. 
Repeal 1n that .. ,.r ia all•auttioJ.ent, 
tor a atatute _,. be n\ll11t1-", in eo tar 
u tuture operation 1a oonoeft*l, bJ a 
conat1tuUon or a conat1tut1onal ~t 
u well aa b7 atatute; ao4 the oonat1tut1on 
or the -~nt, u the h1pat and 1110at 
reoellt ~Naa1on of tbe l-aking power, 
operate• to repeal, not only all a·tatutea 
that are ·~•ely enUMx-aWct aa r•pealed 
but al~ all that are 1ncona1atent With 
the tull operation of 1 ta pov1a1~n•. 12 
c .J. , aec. 91, pp. 125,. 726. & previa ion 
~be eo ~~ bowe1"er, that, while leg1a­
lat1on ia MOea8Q7 to put into ettaot ita 
atfir-.t1Te principlea, it Npeala enet1ng 
atatutea 1noonaut.nt with it. Id., pp. 
727-728, aec. 4." 

It 1a the op1n1on ot thia ott14e tbat wt.re, a• 1a now px-o­
v1ded by the -ndMnt, the OOJIIPtroller 1a di.Nct.ct to certi.t)r 
cla.11d an4 uoounta to tbe •atate treuUNr tor pQMnt,• 1uch 
oerUt1oat1on ia a\lt't1o14mt warrant tor tbe 'treaaurer to JUke 
p~nt &D4 that the treaaurer would not be Juat1t1e4 1l'l retua-
1ng to P«J tne same because ot any lack ot cert1t1cat1on bJ any 
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oth$1' eta to ottieer. On the otber band, and 1n anawer to the 
last question, we do not believe that the a1snature ot tbe 
state auditor on the tona ot warrant now in a~pply would in 
anyway atteot ite ett1eac7. 

COJICLUIIOJ! 

!b.,.to~. 1n ~ pre.iaea, it 1a the op1n1on of thie ott1ce 
thata (l) 0Qnat1~ut1onal Amen4aent No. 1, apptariftg on the bal.• 
lot aa Propoa·1t1on Jfo. 3 1n tbe ltovaber 4, 1958 general elect.ton 
... nd1ng lectiona 22 and 28 ot Article rl ot the Jl1aaour1 Conat1-
tut1on ot 19.-5, 11 "••lt-.eaoutins" ancl that the tull o"rat1on 
ot the ._. 11 not dependent upon legislative action. (2) Arr¥ 
and all atatutoey prov1a1ona 1n "contl1ct" with aaid -.endment 
(the ._ndllent being the last expreaa1on ot tbe lawmald.ng power) 
an4 1 ta full operation, are, 1naotar aa their f'uture operation 
11 eoncernecl etter the ettect1ve date ot the a.ndlaent, deeraed 
repeale4. (3) 1'be a1cnat~ of tbe atate au41tor on the torm 
ot warrant now in aupply would not in anrwar attect ita efficacy. 

!be tonsoin& opinion, which I h•reb7 approve, wu prepared 
by lilY aaa1at.nt, Donal D. outtey. 

Jobn •· Dalton 
Attomey OeMral 


